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In cases settled through plea-bargaining, sentencing is simple: the judge will impose the 
sentence already agreed upon by the defender, or the defender and the DA.  In cases that 
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go to trial, the judge will impose a sentence based upon the conviction.  If mandatory 
sentencing rules apply, the sentence will be pre-determined for the relevant offense.  
Otherwise, the judge may solicit suggestions from the prosecutor, the defense attorney, 
and other interested parties, such as the probation agent.  It is important to understand 
the role of the probation agent in sentencing.  A good probation officer will often be in a 
position to examine the case at hand and take a middle ground between the defender and 
the prosecutor.  In this way, probation officers can be an influential third- (or fourth-) 
party in the sentencing process.  While sentences are usually thought of as imprisonment 
terms, they can also include such intermediate sanctions as release on probation, or 
eligibility for parole.   
 
For an offender sentenced to probation release, the court will order a determinate term 
of probation, in which the offender is released into the custody of a probation agency.  
This entity, usually a state or city agency, but sometimes a community-based 
organization, will be responsible for ordering treatment, imposing restrictions, or 
otherwise managing the behavior of the offender.  Offenders will rarely be released on 
probation without a plan or destination in place.  Public defenders, probation agencies, 
and courts often maintain lists of eligible housing outplacements.  In addition, probation 
officers are responsible for dealing with probation violations.  If offenders are found to 
be in violation of the terms and rules of their probation, probation officers can issue 
warnings, intensify supervision, bring the probationer in to be reprimanded by a 
supervisor, or bring the case back to the judge to ask for a revocation.  If violating 
offenders are brought back to court, he or she may be sentenced to prison time or to 
another more restrictive form of intermediate sanction.  For more information about how 
probation works in your locality, you should contact your local probation agency.   
 
A comparison of diversion and probation 
Although often confused, diversion and probation are very different mechanisms.  While 
diversion occurs prior to a determination of guilt or sentence, probation supervision or 
related sanctions occur at the sentencing hearing and serve as the individual’s sentence.  
As a result, diversion participants have a chance of removing or avoiding a conviction by 
successfully completing a program.  The particular charge for the alleged offense will not 
appear on their criminal records.  Thus, participation in a diversion program allows an 
individual to both avoid prison time and the enduring record of a criminal (felony) 
conviction.  Probation participants, on the other hand, have already been found guilty 
and will retain a criminal record for the offense.  Their placement into a community-
based setting is only a means of preventing or reducing terms of incarceration. 
 
As methods of treatment or services “engagement”, both probation and diversion are 
often considered mixed bags.  While diversion/probation reduces prison time for 
offenders, thus side-stepping the traumatizing experience of incarceration, it is also 
involves a restrictive form of behavioral control to which most social service providers 
are unaccustomed.  Supportive housing providers working targeting people released on 
pre-trial diversion or on probation may find the rules, abstinence requirements, and fixed 
terms associated with these forms of release too restrictive to provide adequate services.  
At the same time, working with ex-offenders at this stage may help to prevent ‘offenders’ 
from becoming ‘ex-offenders,’ that is, people released from incarceration with no 
discharge plan, no income or employment, no living skills, and no home.   
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